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This  paper i s  a  case 
s tudy concerning the 
International  Court  of 
Just ice case Nicaragua v . 
United States ,  detai l ing 
what precedents  and 
clar i f icat ions the case 
establ i shed for the 
ever-dynamic f ie ld of 
international  law. In 
1984,  af ter  the United 
States  f inancia l ly 
supported mil i tary and 
paramil i tary groups in 
Nicaragua to overthrow 
the Nicaraguan FSLN 
government (which 
was insta l led by the 
United States  in the 
ear ly 1970s) ,  the 
Nicaraguan government 
f i led an appeal  with 
the International  Court 
of  Just ice.  Overal l , 
Nicaragua v .  United 
States  advanced the 
implementat ion of 
international  law by 
effect ively c lar i fying 
the implicat ions and 
accountabi l i ty of 
international  law and 
establ i shing a universa l 
def init ion of  col lect ive 
se l f-defense. 

NICARAGUA AND 
A NEW GLOBAL 

ORDER:
HOW 

NICARAGUA 
V. 

UNITED STATES 
SHIFTED 

INTERNATIONAL
LAW 

BY RYLIE TAYLOR
REVIEWED BY DR. FRANZISKA NEWELL 

EDITED BY ELEKTRA JORDAN



GLOBAL ORDER | 59

The  International  Court  of  Jus-
t ice (ICJ,  or  the court)  has  s ignif icant ly 
contributed to the development of  in-
ternational  law (IL) s ince i t s  conception 
in 1945.  This  paper wil l  review changes 
made to the ICJ through the case s tudy 
of  Nicaragua v .  United States .  The analysis 
of  the case,  opened in 1984,  reveals  im-
portant innovations in international  law 
regarding the court ’ s  jurisdict ion over 
s tates  who deny said jurisdict ion,  s tates ’ 

a c c o u n t a b i l i -
ty for the mil-
i tary and para-
mil i tary groups 
they f inancia l ly 
support  abroad, 
and the quest ion 
of  se l f-defense 
when that  force i s 
seemingly unso-
l ici ted.  The Unit-
ed States  violated 
international  law 
by threatening 
Nicaragua’s  sov-
ereignty through 
i t s  f inancia l  sup-
port  of  mil i tary 
and paramil i tary 
contra groups in 
the country.  Nic-
aragua brought 
the U.S.  to court , 
arguing the Unit-
ed States ’  intent 
of  intervention 
was to overthrow 

the Nicaraguan government.  The U.S. 
proceeded to make things di f f icult—
withdrawing compulsory consent ,  mis-
using the concept of  col lect ive se l f-de-
fense,  denying accusat ions,  then fai l ing 
to accept the reparat ions i t  owed Nicara-
gua fol lowing Nicaragua’s  victory in the 
ICJ.  This  paper wil l  explore the ways in 
which the United States ’  violat ion of  in-
ternational  law in Nicaragua led to dra-

matic changes in the ICJ.
The case f irs t  reveals  the Inter-

national  Court  of  Just ice ’ s  jurisdict ion 
when not a l l  part ies  consent to a  hearing. 
The ICJ i s—for the most  part—unable to 
act  as  a  mediator without the consent of 
jurisdict ion by both part ies .  However, 
in this  part icular  case,  the United States 
withdrew consent af ter  the case ’ s  prel im-
inary stage when the ICJ found that  i t  did 
in fact  have jurisdict ion over the matter . 
Thus,  by the merits  s tage of  the case,  the 
United States  was out .  This  pul lout chal-
lenged whether the init ia l  compulsory 
consent of  the United States  granted the 
ICJ suff ic ient jurisdict ion or i f  consent 
must  be continual  throughout court  pro-
ceedings. 

The case ’ s  next  i s sue regards the 
accountabi l i ty t ied to funding the mil i-
tary and paramil i tary act ivi t ies  in a  for-
eign state .  I f  the United States  supports 
a  violent pol i t ica l  group abroad,  can 
they be sure that  the funds they supply 
wil l  not be used to enact  violence? I f  i t 
cannot be proven that  the United States 
knew violence would occur due to their 
monetary contributions,  their  sequentia l 
gui l t  cannot be determined.  While the 
use of  force in se l f-defense i s  legal  under 
international  law, the use of  unsol ici t-
ed force without authorizat ion from the 
UN Security Counci l  (UNSC) is  not .  The 
i s sue of  mil i tary and paramil i tary fund-
ing is  essentia l ly a  quest ion of  plausible 
deniabi l i ty.  However,  the United States 
a imed to just i fy their  use of  force in 
Nicaragua through El  Salvador ’ s  col lec-
t ive se l f-defense.  The argument was thin 
from the get-go,  and without El  Salva-
dor ’ s  corroborat ion,  the c la im became a 
non-starter .

Although the case i t se l f  did not for-
mulate unti l  1984,  the brunt of  the confl ict 
began f ive years  ear l ier .  In the summer 
of  1979,  The Frente Sandinista  de Lib-
eración Nacional ,  or  FSLN, government 
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rose to power in Nicaragua.  In the wake 
of  the FSLN’s  success ion,  supporters  of 
the former pres ident ,  Anastas ion Somo-
za,  and former National  Guard members 
formed an opposit ion to the new govern-
ment.  Init ia l ly ,  the United States  acted 
in support  of  the FSLN. However,  upon 
the U.S. ’  discovery that  the Nicaraguan 
government provided logist ica l  support 
to El  Salvadoran guerri l las  by transport-
ing arms and advisors  from the U.S.S.R. 
and Cuba,  the U.S.  began undertaking 
armed act ivi t ies  against  the FSLN due to 
the perceived threat  of  communism (U.S. 
State Department,  1985) .    
 The U.S. ’  unsol ici ted act ivi t ies 
against  the off ic ia l  Nicaraguan govern-
ment included the support  of  the Fuer-
za Democrát ica Nicaragüense,  or  FDN, 
and the support  of  the Alianza Revolu-
cionaria  Democrát ica ,  or  ARDE, with 
both monetary funds and U.S.  mil i tary 
intel l igence support .  These two groups 
worked a long the Honduran and Costa 
Rican borders  of  Nicaragua,  respect ive-
ly,  coalescing against  the current FSLN 
government.  U.S.  support  of  these con-
tras ,  or  Nicaraguan organized opposi-
t ions,  was kept hidden;  the U.S.  did not 
acknowledge i t s  involvement unti l  1983 
(Rostow, 1986)Through the U.S. ’  covert 
and subsequently violent opposit ions to-
wards the FSLN, uti l iz ing the FDN and 
ARDE contras ,  Nicaragua a l leged to the 
ICJ that  the U.S.  acted with the intent 
to overthrow the government of  Nic-
aragua,  infr inging on numerous levels 
on the s tate ’ s  sovereignty.  This  i s  i l le-
gal  under international  law. In addit ion 
to U.S.  support  of  the contras ,  Nicaragua 
cla imed the U.S.  mined mult iple  Nicara-
guan ports  while  sabotaging other har-
bors ,  oi l  insta l lat ions,  and a naval  base 

through various violent act ions,  a l l  in the 
name of  col lect ive se l f-defense (Rostow, 
1986) .  The U.S.  mining of  Nicaraguan 
ports  was part icular ly contentious due 
to the U.S.  government ’ s  lack of  off ic ia l 
warning before or af ter  the placing of  the 
mines (Nicaragua v .  United States ,  1986) . 

This  example of  direct  violence 
against  Nicaragua i s  i l legal  under the UN 
Charter ,  which expl ici t ly forbids  the use 
or threat  of  force by states  against  other 
s tates ’  terr i toria l  integrity or pol i t ica l  in-
dependence,  except when in se l f-defense 
or with UNSC authorizat ion (United Na-
tions,  1983) .  On Apri l  9 ,  1984,  Nicaragua 
appl ied for proceedings against  the U.S. , 
request ing the implementat ion of  provi-
s ional  measures  for  the U.S.  to cease and 
refrain from any further violent act ion, 
and for the U.S.  to reopen Nicaraguan 
ports  (Nicaragua v .  U.S . ,  1984) .  The FSLN 
wanted to rule the country i t  had fought 
for ,  and they wanted to engage in trade 
without interference from the United 
States .

The U.S.  remained insouciant to 
Nicaragua’s  c la ims,  refusing to appear 
before the ICJ during the merits  s tage 
while  arguing steadi ly against  the ICJ’s 
c la im of  jurisdict ion in the face of  i t s 
non-consent .  However,  the United States 
had granted compulsory jurisdict ion to 
the ICJ in 1946,  making i t s  withdrawal  of 
consent s ignif icant regarding the history 
of  jurisdict ion within the ICJ (U.S.  State 
Department,  1985) .  The U.S.  argued that , 
despite giving compulsory jurisdict ion 
in 1946,  which a l lowed the ICJ automat-
ic jurisdict ion whenever a  case opened 
against  the U.S. ,  the U.S.  should be en-
ti t led to revoke that  consent whenever i t 
suited i t s  interests .  The U.S.  a l so argued 
that  because Nicaragua did not give the 

The issue of mil itary and paramil itary 
funding is essential ly a question of 

plausible deniabil ity .
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ICJ compulsory jurisdict ion,  as  the U.S. 
did in 1946,  entertaining this  case mis-
represented the basic  principle of  reci-
procity.  The U.S. ’  refusa l  to engage in a 
tr ia l  ra i ses  the quest ion of  court  jurisdic-
t ion when not a l l  part ies  accept ICJ in-
tervention.  Yet ,  the ICJ responded af f ir-
matively in i t s  decis ion to pursue the case 
without the U.S (U.S.  State Department, 
1985) .  By pursuing the case with only 
U.S.  compulsory jurisdict ion,  the ICJ be-
gan sowing the seeds for a  new facet  of 
just ice.  Convinced by Nicaragua’s  c la ims 
against  the U.S. ,  the ICJ determined that 
with compulsory consent 
in the bag,  withdraw-
al  of  consent was not 
enough to cease inter-
vention in a  case.

The U.S.  a l so in-
sis ted that  i t s  act ions 
were grounded in the 
inherent r ight of  col-
lect ive se l f-defense 
guaranteed in Art ic le 
51 of  the United Na-
tions Charter  and the 
Rio Treaty,  c i t ing Nic-
aragua’s  involvement 
with guerri l la  warfare 
in El  Salvador for jus-
t i f icat ion.  According to Art ic le  51,  in-
dividual  or  col lect ive se l f-defense i s  a l-
lowed i f  an armed attack occurs  against  a 
UNSC member (Rostow, 1986) .  The U.S. 
c la imed that  every act ion taken in l ight 
of  this  case was “ in defense of  the vita l 
nat ional  security interests  of  the United 
States  and in support  of  the peace and se-
curity of  the hemisphere” (U.S.  State De-
partment,  1985) . 

By breaking down the case,  the 
United States ’  violat ions of  internation-
al  law become clear .  Per Nicaragua’s  ar-
guments ,  the ICJ held that  the U.S.  vio-
lated international  law by 1)  intervening 
in another s tate ’ s  af fa irs  when the U.S. 

f inancia l ly and administrat ively support-
ed contra act ivi t ies  against  the FSLN, 
2)  when i t  used force against  Nicara-
gua when i t  engaged in direct  at tacks in 
1983 and 1984,  3)  when the U.S.  violated 
Nicaragua’s  sovereignty through i t s  use 
of  int imidating aircraft  act ivi ty,  and 4) 
when the U.S.  fa i led to uphold Nicara-
gua’s  sovereignty by mining Nicaraguan 
ports  in Nicaragua’s  internal  and terr i to-
ria l  waters . 

The ICJ decided that  the U.S.  was 
unable to re ly on col lect ive se l f-defense 
as  i t s  just i f icat ion of  at tacks on Nicara-

gua due to the inequal i ty 
of  the threats  imposed 
by Nicaragua to the 
U.S.  and El  Salvador 
compared to the U.S. ’ 
violent response.  Plus , 
Nicaraguan interfer-
ence and arms supply 
in El  Salvador occurred 
primari ly in 1981 and 
1982,  not when the 
U.S.  admitted to at-
tacking Nicaragua in 
1983 (Lewis ,  1986) . 
This  indicates  that  the 
U.S.  did not ful f i l l  the 

cr i ter ia  for  col lect ive 
se l f-defense:  armed attack,  necess i ty,  and 
proport ional i ty (Green,  2017) .  Nicaragua 
se l l ing arms to support  insurrect ionists  in 
El  Salvador while  working with Commu-
nists  from Cuba was not proport ional  to 
the U.S.  f inancia l ly support ing violent 
groups and direct ly committ ing violent 
acts  with the intent of  overthrowing the 
Nicaraguan government.  On top of  this , 
Nicaragua denies  i t s  intervention in El 
Salvador a l together anyway (Rostow, 
1986) .  However,  despite U.S.  funding 
and support  of  mil i tary and paramil i tary 
operat ions through the Nicaraguan con-
tras ,  which was a  def inite  violat ion of  in-
ternational  law and the bi latera l  Treaty of 
Friendship,  Commerce,  and Navigation 

The U.S. did not fulfill 
the criteria 

for collective 
self-defense: 

armed attack, 
necessity, 

and proportionality.
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of 1956,  the ICJ decided that  the U.S. 
would not be held direct ly accountable 
for the contras ’  act ions (Nicaragua v .  U.S . , 
1984) .  This  part icular  decis ion would 
become known as  the ‘ef fect ive control ’ 
test  because i t  rendered a paramil i tary 
organizat ion legal ly separate from its  op-
erat ing state .  The Treaty of  Friendship 
(1956) def ined a re lat ionship between the 
U.S.  and Nicaragua exist ing with mutual 
amity,  unrestr icted commerce,  and port 
safety.  While the treaty focuses  primari ly 
on the unaffected trade between the two 
states ,  which the U.S.  threatened through 
the mining of  Nicaraguan ports ,  the U.S. 
a l so breached mutual  amity by support-
ing organized government opposit ion 
groups l ike FDN and ARDE.

The court ’ s  response to the U.S. ’ 
hearing in 1984 did not so much provide 
comprehensive c lar i f icat ion,  but nar-
rowed the circumstances in which col-
lect ive se l f-defense was appl icable as  a 
just i f icat ion for violent reta l iat ion or the 
imposit ion of  trade restr ict ions.  Now, 
the appl icat ion of  col lect ive se l f-defense 
demanded that  the presumed “vict im” 
s tate—in this  case ,  El  Salvador—must de-
clare i t se l f  to be the vict im of  an armed 
attack and request  mil i tary aid in response 
(Green,  2017) .  El  Salvador ’ s  fa i lure to 
provide these declarat ions nul l i f ied the 
U.S. ’  c la im that  col lect ive se l f-defense 
was an acceptable just i f icat ion of  i t s  ac-
t ion against  Nicaragua.  This  substantia l-
ly weakened any argument the U.S.  made 
for i t s  case ,  including both the ICJ’s  ju-
risdict ion and the accountabi l i ty the U.S. 
should express  in l ight of  i t s  support  of 
the contras .

Mil i tary and paramil i tary account-
abi l i ty and the ‘ef fect ive control ’  test  af-
fected international  law in future cases  as 
wel l .  One s ignif icant example i s  Bosnia 
and Herzegovina v .  Serbia and Montenegro , 
which opened in 1993 and closed with 
a decis ion in 2007.  Serbia and Montene-

gro recruited,  trained,  armed,  equipped, 
f inanced,  and encouraged mil i tary and 
paramil i tary act ions in and against  Bos-
nia and Herzegovina,  employed numer-
ous mil i tary and paramil i tary organiza-
t ions,  and violated i t s  charter  and treaty 
obl igat ions to Bosnia and Herzegovina 
under Art ic le  2 (4)  of  the United Nations 
Charter ,  as  wel l  as  i t s  obl igat ions under 
general  and customary international  law. 
While the ICJ did not extend a def init ive 
rul ing against  the U.S.  for  i t s  account-
abi l i ty for funding mil i tary and paramil-
i tary organizat ions in 1984,  the court 
decided in 2007 that  Serbia and Monte-
negro were knowledgeable in i t s  pursuit 
of  violence through these organizat ions 
and so prosecuted the s tates  under the as-
sumption that ,  despite outward appear-
ances ,  these groups were “de fac to  organs” 
of  the Serbian and Montenegrin govern-
ment.  So,  the act ions of  these mil i tary and 
paramil i tary groups,  specif ica l ly the mas-
sacres  committed at  Srebrenica,  would be 
attr ibutable to Serbia and Montenegro as 
i f  they had been organs of  that  s tate un-
der international  law (“Applicat ion of  the 
Convention on Prevention and Punish-
ment,”  2007) .

Furthermore,  this  case highl ight-
ed the discrepancies  between the U.S. ’ 
agreements  in international  law and the 
U.S. ’  act ions as  a  s tate .  By intervening 
in Nicaragua’s  af fa irs ,  infr inging on i t s 
sovereignty,  and interrupting peaceful 
marit ime commerce,  the U.S.  violated 
both international  law and the Treaty of 
Friendship,  Commerce,  and Navigation 
of  1956.  Subsequently,  the U.S.  was to 
provide reparat ions in the wake of  i t s  in-
jury toward Nicaragua due to i t s  breach-
es of  both the 1956 treaty and the UN 
Charter  (Nicaragua v .  U.S . ,  1984) .  This 
aspect  of  the case i s  s ignif icant due to the 
ICJ’s  assurance that  s tates  should be held 
accountable for violat ing international 
law—especia l ly when using force in for-
eign states—demanding a level  of  consis-



GLOBAL ORDER | 63

tency for s tates ’  future act ions.  By cal l ing 
for reparat ions from the U.S. ,  arguably 
the most  powerful  and inf luentia l  s tate 
on the planet ,  even after  the U.S. ’  with-
drawal  of  consent ,  the ICJ a l so boasted 
i t s  might and increased the weight of 
ICJ hearings across  the board.  Howev-
er,  the ICJ’s  s trength was short- l ived. 
The U.S.  did not ever pay Nicaragua the 
reparat ions i t  owed.  When the ICJ act-
ed through the United Nations Securi-
ty Counci l  to enforce U.S.  compliance, 
the U.S.  s imply vetoed the act ion,  as  i s 
i t s  power as  a  permanent member of  the 
UNSC (Tanzi ,  1995) .

Despite the quest ionable account-
abi l i ty ass igned to the U.S.  for  i t s  mil i-
tary and paramil i tary act ions in Nicara-
gua,  the f inancia l  and mil i tary support 
of  organized opposit ion,  such as  contras , 
was determined a violat ion of  s tate sov-
ereignty.  A decided weakness  of  this  case 
was the fa i lure to address  which circum-
stances ,  in part icular ,  would have deter-
mined U.S.  accountabi l i ty.  Which specif-
ic  act ions of  the contra groups warranted 
reparat ions? The ICJ a l so should have de-
tai led the extent to which necessary mon-
etary support—“necessary,”  meaning the 
opposit ion groups would not have been 
able to function without this  support—
warrants  blame and responsibi l i ty.  How-
ever,  the court ’ s  decis ion against  Serbia 
and Montenegro,  which bui lds  upon the 
foundation of  Nicaragua v .  United States , 
does a id in the c lar i f icat ion of  such ac-
countabi l i ty by demanding proof of  the 
violat ing state ’ s  knowledge of  the act ions 
and violat ions that  mil i tary and paramil-
i tary groups commit with their  support . 
The court ’ s  decis ion cemented the i l le-
gal i ty of  direct  at tacks on foreign states 
without the just i f icat ion of  se l f-defense. 

In conclusion,  the U.S.  violated the 
principle of  proport ional i ty and direct-
ly threatened Nicaragua’s  sovereignty. 
The accountabi l i ty of  i l legal  mil i tary and 

paramil i tary act ivi ty was s ignif icant ly 
af fected through the development of  the 
‘ef fect ive control ’  test ,  which i s  s t i l l  in 
use to this  day.  Final ly,  the ICJ held that 
jurisdict ion i s  s t i l l  appl icable in cases 
where compulsory consent i s  withdrawn 
after  the prel iminary stages of  a  case,  an 
out l ier  in the face of  customary interna-
t ional  law. Overal l ,  Nicaragua v .  United 
States  advanced the implementat ion of 
international  law by effect ively c lar i fy-
ing the implicat ions and accountabi l i ty 
of  IL and establ i shing a universa l  def ini-
t ion of  col lect ive se l f-defense.
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